























Mrg., Ruth Nanson

theory of authorization; and in the absence
of an express promise to pay, there must be
a showing of circumstances from which a
promise may be implied.

"[4-6] Except for an emergency which renders
2 third person's immediate interference both
reasonable and proper, an implied promise to
pay for necessaries must depend upon the
father's failure or refusal to supply them;
and where he is ready and willing to make
suitable provision for his child, there can
be no recovery by a third person who has
furnished the necessaries without his express
authority. In other words, the basis of the
father's liability is his omission to fulfill
his obligation of supporting his child; and

a stranger who furnishes articles or renders
services to the child does soc at the peril of
being able to show that they were furnished
under such circumstances as to have imposed

a duty on the father to pay for them, * * *7

In the case of Schwieler vs, Heathman's Estate, 264 §.W, 24
932, at l.c. 933, the St. Louis Court of Appeals stated:

" ® & # The appellant asserts that the natural
father has the primary obligation to support
his minor child and that cthers furnishing the
child with necessaries may recover from the
father. This, as a general proposition, is the
well-established law, Winner v. Schucart, 202
Mo. App. 176, 215 S.W. 905; McCloskey v. 8t.
Louis Union Trust Co., 202 Mo, App. 28, 213 8.W.
538; Kelly v. Kelly, 329 Mo, 992, 47 8.W. 24
762, 81 A.L.R. 875, ® & "

As to the obligation of the husband to support the wife,
discussed above, there are exceptions, In the case of Hess v,
Hess, 113 S.W. 2d 139, l.c. 142, the Missouri Supreme Court stated:

"Moreover, by the decree in the former suit,
the plaintiff herein stands convicted of having
abandoned and left her husband and of having
absented herself from him without any reasonable
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cause for so doing; and it follows that
he was under no obligation tc support her
so long as she did not return to him."

In the case of Webster vs, Boyle-Pryor Const. Co,., 144 3.W,
2d 828, at 1.c. 829, the Kansas City Court of Appeals held:

"While the evidence tends to show that
deceased was gullty of such conduct as te
Justify claimant in leaving him, in that he
curged, struck and abused her, yet it is well
established that where a wife leaves her
husband, even for a Jjustifiable cause, and
subsequently lives in open adultery, she
thereby forfeits her right to support from
him. 30 C, J. pp. 519, 597; 27 A.J.P. pp.
17, 18; 26 A.J.P. pp. 939, 962, 963, * & ="

Thus, it will be seen that when a wife leaves her husband
without cause she is not entitled to support from him and that
when she leaves her husband with cause and later enters into an
adulterous relaticnship she 1s not entitled to receive support,

The cases above have stated that it is the primary duty of
the father toc support the child. When the father is not available
toc do this and cannot be made to do it, then the duty devclves
upcn the mother., In the case of State vs. Hall, 257 S.W. 1047,
at l.c. 1055, the Missouri Supreme Court stated:

" # % ®# 1t 18 the duty of the father in the
first instance to care for and support his
children, and if for any reason that duty
of his is abrogated, then it becomea the
duty of the mother to care for and support
them, ® # "

In the case of Girls' Industrial Home vs, Fritchey, 10 Mo,
App. 344, at l.c. 347, the St. Louis Court of Appeals held:

" #% # % The mocther is the head of the family
when the father 1s dead. She has the same
controcl over the minor children as he had,

and we see no reason why her duties to them
should not be the same. The English policy

on the subject is declared by the statute of
43 Eliz., ¢. 2, which provides that the father
and mother of poor perscns shall maintain them
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at their own charges, if of sufficient
ability. Nor dec we know any reason or
authority for the position assumed by
counsel for defendant, that the position
of a widowed mother towards her children
is not in all respects that of a father,
as to every obligation towards them."

In the case of Mauerman v, The 8t. Louis, I.M. & 8. Ry, Co.,
41 Mo, App. 348, l.c. 359, the 3t. Louis Court of Appeals stated:

“ % # ®* Under the decisions of this court

in Girls' Industrial Home v, Fritchey, 10

Mo. App. 344, and Matthews v, Raillroad,

26 Mo. App. 75, the mother on the death of
the father succeeds to the duties and obliga-

tions of her husband touching mincr children.
# % an

We ncwhere find any obligation imposed upon a wife for the
support of her husband.

It, of course, goes without saying that persons who adopt
a child stand in the same relatiocn toc the child from the stand-
point of being liable for its support as do the natural parents.

The same principle ¢f law applies to those relatives who
stand in a position of in loco parentis to a child,

In the case of Dix vs. Martin, 171 Mo. App. 266, at l.e. 272,
the Kansas City Court of Appeals stated:

“ ® % ® Je recognize the rule that where

a person assumes towards a child nct his
cwn a parental character, holds the child
cut to the world as a member of his family
towards whom he owes the discharge of
parental duties, he stands in locc parentis
to the child and his liability is measured
by that of the relationship he thus chooses
to assume. [Academy v. Bobb, 52 Mo. 357;
Eickhoff v. Railway, 106 no. App. 581, 19
Am. & Eng. Bncy. of Law, 518].

In the case of State vs, Macon, 186 $.W. 1157, at 1l.c. 1159,
the Springfield Court of Appeals stated:
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"{1] As before stated, the relatcr was

the stepdaughter of the guardian at the

time of his appointment and was then living
with him and her mother as a member of his
family. Thie we think admits of no doubt
whatever under the undisputed facts. While
the question of whether a particular person
is or is not a member of a family is at
times a mixed questicn of law and fact, yet
on the conceded facts here the law so pro-
nounces. While the law does not require
that a stepfather take into his family as
members thereof his stepchildren and stand
in loco parentis with reference toc them, yet
wnen he does 8o recelve them and holds them
cut tc the world as members of his family,
he incurs the same llability as to his own
children, and, the relationship being estab-
lished, the reciprocal rights and duties
attach. S8tate v. Kavanaugh, 133 Mo. 452,
460, 33 8.W. B842; 8t. Ferdinand Loretto
Academy v. Bobb, 52 Mo. 357, 360; Dix v,
Martin, 171 Mc, App. 266, 272, 157 8.W. 133."

In the case of In re Tucker, 74 Mo, App. 331, at l.c. 337,
the 8t. Louis Court cf Appeals stated:

"® e« # It is well settled by the decisions

in this state that if the claimant for an
allowance for the support cf a minor stands

in the position of loco parentis and the minor
has been reared as a member of the family, the
allowance will not be made unless there was an
intention or purpose formed at the time to make
such a charge. State ex rel. v, Slevin, 93 Mo.
253; State ex rel. v, Miller, 44 Mo, App. 118;
Folger v, Heidel, 60 Mo, 287; Guion v, Guioen,
16 Mo, 48; Gillett v. Camp, 27 Mo. 541; Otte

v. Becton, 55 Mo, 99. #* # #"

In the case of Horsman vs, U. S., 68 Fed. Supp. 522, the
District Court for the Western District of Missouri stated:

" & ® ® The plaintiffs actually assumed the
obligations incident to the parental rela-
tions without at the same time going through
the formalities necessary to a legal adoption.
This is precisely what is meant by in loco
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parentis. 32 Words & Phrases Permanent
Edition, p. %15; 46 ¢.J. §174, p. 1334;
Miller v, United States, 8 Cir., 123 F. 2d
715, loe. cit. 7T17."

In the case of Meisner vs. U, 8., 295 Fed, 566, at 1.c. 868,
the United States District Court for Western Missouri stated:

“[{2,3] Plaintiff claims that under all

the facts agreed upon Mr, and Mrs., Grafke
stood in loco parentis to Robert R. Parks,
and that she was a sister under the defini-
tion set forth in section 5a. The govern-
mrent contests this interpretation of the
act. The deceased scldier, having no known
relatives of the blood, out of affection
designated the plaintiff as the beneficiary
in his policy of insurance, It is the
poliecy of the courts, if possible, to effec-
tuate the expressed wishes of a deceased
soldier. Practically the scle guestion
presented is whether Mr, and Mrs. Henry
Grafke, under the agreed facts, stood in
loco parentis to the soldier, If they did,
the plaintiff is a sister within the defini-
tion laid down in section 5a, and may recover,
Qur attenticn is lnvited tc the established
rule cf construction that Congress, in the
employment of terms, used them in their
accepted legal sense and in accordance with
common understanding. We are also reminded
that courts at all times in interpretation
seek to carry ocut the spirit and purpose of
legislation,

“'A perscn standing in loco parentis to a

child 1s one who has put himself in the situa-
tion of a lawful parent by assuming the obliga-
tions incident to the parental relation, without
going through the formalities necessary to a
legal adoption. The assumpfion of the relation
is a question of intention.' 29 Cyec. 1670.

“In Black's Law Dictionary, p. 604, the follow-
ing definition is given:
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"'In the place of a parent; instead of a
parent; charged, fietitiocusly, with a
parent’'s rights, duties and responsibili-
ties.'

"In re Estate of David Koran, 151 Mo. 555,
52 8.W. 377, the Supreme Court cf Missouri
hclds that:

"'The law places nc limit upon the age of

the child to be adcpted. 3So that where the
child is 22 years cof age at the time of his
adcpticn, he is just as capable of taking

bty inheritance &s cune 19 years cf age adopted
by the same instrument.,'"

From the abcve it will be seen, as we noted before, that those
relatives who stand in a pesition of in lococ parentis, in a manner,
are under the same cbligaticn to support as are natural parents,
The answer given above is limited tc the duty of relatives toc sup-
port in the absence of centract tc do so.

N ION

It is the opinion of this department that Section 202,330,
R3Mo Cumulative Supplement 10957, 1s applicable to patients com-
mitted to state hospitals pricr to the effective date of the above
statute; that the Division of Mental Diseases may charge pay
patients in state hcspitals the maximum amount fixed by the Division
for each instituticn or any amount below that maximum based upon the
ability, o:r means, c¢f the patient to pay.

It is the further opinion of this department that a husband
is liable for the support cf his wife unless she has abandcocned him
without gocd cause cr has abandoned him with cause, and has con-
tracted an adultercus relationship ccnsequently; that a husband is
liable for the support c¢f his minor children; that in the absence
of the husband or his inabllity tc support mincr children the same
obligation devolves upon the wife; and that persons who adopt a
child and persons who stand in the position of in loco parentis
have the sawe duty tc support as do natural parents.

The fcregoing cpinion, which I hereby approve, was prepared
by my Assistant, Hugh P. Williamson.

Yours very truly,

JOHN M, DALTON
HPW imw ; gMcK ;ml Attorney General



